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1. Introduction

The debate in academic writings and in the courts over the use of project labor agree-
ments (PLAs) on public works construction has been marked by emotionally polar-
ized arguments directed at a particular result. This is particularly true of the
opponents who believe the use of PLAs should be banned absolutely and who seek
rulings to that end. Arguments directed at the extremes are, however, too simplistic.
They do not accurately portray the governing legal principles nor do they fairly bal-
ance the factors that a public body should weigh in deciding whether to adopt a PLA.

PLAs are collective bargaining agreements designed for particular projects;
usually, but not exclusively, large, long-term projects. In addition to setting standard-
ized and specially tailored terms ro apply to such projects, they have as their purpose
and effect the creation of a system for labor relations management, stability, and
accountability — a “private governance mechanism,” as one commentator phrased
i.! They have performed that function well. In the public sector, significant advances
have been made in the procedural and economic terms of PLAs.

My thesis as a “proponent” 1s that PLAs are an important tool for effective Jabor
relations management on construction projects which should be available to public as
well as private owners. They are neither always good nor always bad. Rather, their
use should be evaluated in the context of each project. Moreover, the debate and legal
adjudication should be conducted with a focus on the public interest, not the interests
of the bidders, the unions, or the employees. That, in fact, is what the majority of the
courts have done in the cases to date with mixed outcomes, though the PLAs that have
been approved decidedly outnumber those that bave been invalidated.? The beuer
reasoned decisions have fashioned standards, consistent with the applicable labor laws
and competitive bidding statutes, to guide the public entity in making its decision.

It is increasingly evident that litigation holds little prospect for the judicial silver
bullet PLA opponenis have sought to eliminate their use in the public sector. The real
battle for the opponents is consequently becoming a fight for the public mind and
only secondarily a dispute over the operative legal principles. As the recent attack on
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President Clinton’s proposed Executive Order on PLAs demonstrates, opponents
seek to prevent even the “‘consideration” of PLAs for federal or state public works,

Consequently, the arguments made in forims like this one and in the courts tend
to bog down in the personal interests of the parties. Lirigating simultaneously in the
media and the courts, the rhetoric is loud and bjased. Objective analysis of facts and
correct application of appropriate legal standards become casualties of the conflict. I
this symposium helps to reduce the volume and encourages dispassionate analysis of
the PLA phenomenon, it will serve a laudable public purpose.

Y. Background

Before the Supreme Court decided the “Boston Harbor™ case in 1993, the number
of times a court had considered the legal status or parties” rights under PLAs could
probably have been counted on the fingers of one hand. And, in those cases the fact
that the agreement in the controversy was a PLA was incidental to the litigation.

That PLAs have long been in use on private and public works projecis, without
being singled out among Jabor agreements or as bid specifications, is telling about
the change in the attitudes of affected parties. The Building Trades were for a long
time ambivalent about these agreements, and still today, the unions are not of a single
voice on their use. As long as the agreements were used on private work, the Associ-
ated Binlders and Contractors, Inc. ("ABC™), the contractor group leading the offen-
sive today, was limited in its opposition to largely impotent attacks under the National
Labor Relations Act. With the visible use of PLAs on two mega projects in Boston,
ABC apparently recognized that these agreements could position unions to increase
their representation of workers on public sector construction and give union contrac-
tors a competitive step up to win work. Maybe it was even believed that these agree-
ments actually excluded nonunion bidders, though that is not in fact true in Boston or
elsewhere as the counts have said. In any event, the succeeding four years has seen 2
proliferation of these agreements and an equal proliferation of litigation challenges,
virually all of them brought by an ABC affiliate.

III. Legal Framework

The legal framework in which the use of public sector PLAs is discussed has been
misused and misunderstood. Most of the legal principles essential 1o the discussion
are principles about which opponents and proponents will not disagree. They lie at
the heart of virtually every case so they are properly set out here:

1. PLAs are so-called “pre-hire” eollective bargaining agreements negotiated
before any workers have been hired. They are specifically made lawful by
the National Labor Relations Act. See Section 8(f), 29 U.S.C. §158(f).2 They
are mulii-union agreements negotiated with all the rades having jurisdiction
over the work. Their legality does not depend on whether the construction
project to which any are applied is a public works or a private
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consiruction project. Nor is the legality of these agreements in any way
affected by state labor Jaw or constitutional provisions, including the often-
cited right-to-work stamies of several states. The paramount federal scheme
of labor regulation would override any siate provision making such agree-
ments invalid in that state.’ “*When the exercise of state power over a particu-
lar area of activity threaten[s] interference with the clearly indicated (federal]
policy of industrial relations [embodied in the NLRA]J, jt [is] judicially nec-
essary to preclude the, states from acting.” San Diego Bldg. Trades Council v
Garmon.®

- Subcontracting provisions in construction labor agreements requiring all site

contractors to be signatory with the participating labor unions or to recog-
nize particular labor unions as the bargaining representarive of all workers at
the site of construction are also lawful. See Section 8(e) of the NLRA, 29
U.S.C. §158(c).”

- In 1993, the U.S. Supreme Court in Boston Harbor ruled 9-0 that state and

local governmental bodies when acting as purchasers of construction services
may mandate the use of PLAs on public works projects without intruding on
federal labor policy or violating national 1abor laws.® Boston Harbor did nor
decide whether PLAs are consistent with state competitive bidding laws, but
the Coun did intimate that a state law or regulation denying the use of PLAs
on public works projects might itself be preempted.®

- Under the case authority to date, the use of PLAs as bid specifications for

public works projects is neither absolutely permitted nor absolutely prohib-
ited by state competitive bidding laws.' Even New Jersey, which has taken
the most restrictive view of PLAs and has so far invalidated the two that bave
reached its highest coun, has said that government specifications requiring
the use of a PLA may be lawful in New Jersey in appropriate circumstances.
The Court cited the New York project to refurbish the Tappan Zee bridge
across the Hudson River as an example. See Tormee Constr, Inc. v Mercer
Counrty Imp. Auth. 1! The bid specification applying a PLA to cover that pro-
ject was approved by New York’s Court of Appeals 12

. The same fundamental purposes underlie the competitive bidding laws of

virtually every state, namely:

(1) . . 1o guard against favoritism, improvidence, extravagance fraud and cor-
ruption; to prevent the waste of public funds; . . . to obtain the best economic
result for the public” and (2) “10 stimulate advantageous competition” Domar
Electric, Inc. v. City of Los Angeles. 13

. Conditioning the award of a public works project on the union affiliation or

nonunion starus of the bidder is unlawful in most states.!4 Except in special
circumstances discussed below, bidding must be open 1o all qualified bidders
without regard to whether they are union or nonunion contractors.
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7. The competiliveuj bidding laws of most states require award of public works
construction projects to the “lowest responsible bidder” which is not neces-
sarily the “lowest cost bidder”15 A “responsible” bidder is one whose bid
conforms to the “cssential” specifications of the project.!® A PLA would be
a material or “¢ssential” bid specification; i.e., onc affecting price, quantity,
quality or delivery of the procurement.!” Consequently, a bidder who sub-
mits a bid refusing to comply with a lawfully adopted PLA is not “responsi-
ble” even though its bid may be lower than the lowest bidder who agrees
1o comply.

8. The competitive bidding laws are for the benefit of the public, rot the bidders,
the unions or the construction workers, whether they are union or nonunion. !#

9. No court has invalidated a PLA as a bid specification on grounds of ERISA
preemption, antitrust principles of the Sherman Act, state labor laws, or fed-
eral or state constitutional rights or prevailing wage laws though these claims
are routinely added as allegations in the opposition’s complaints.!®

If there is so much agreement on the operative legal principles, how then can
there be room for legal challenges? The answer lies in the application of the competi-
tive bidding law principles sct out above and the divergent interpretations the chal-
lengers and the defenders urge the courts to place upon them.

. Equally important to the debate are the differing facts and figures each side puts
forward. Because the ujtof PLAs in the public sector has taken on significance only
recently, the facts that relevant are only beginning to develop. Moreover, neither
side of the debate has been able to cite to a complele, time tested, and reliable PLA
track record. The debate, even over what kinds of facts are relevant, is not yert fully
resolved. Consequently, there is much room between the parties for differences. The
full understanding of the legal considerations affecting the use of PLAs in the public
sector necessarily comes down to a review of the elements of the competitive bidding
laws and their application 1o the PLA bid specification.

DI, The Applicarion of Competitive Bidding Law Principles

It is important 1o note that public officials are empowered with the basic discretion to
fashion bid specifications as necessary to further their statutory mission. The courts
will normally grant the officials broad discretion in establishing contract specifica-
tions unless the officials have abused that discretion or acted arbitrarily.?® The only
limitation on this discretion imposed by law is that any restrictions within a bid spec-
ification must be reasonably related to and serve the public interest. Their decisions
are, of course, evaluated against the purposes of the competitive bidding laws refer-
enced above. From those purposes, three fundamental inquiries can be framed,
namely:

1. Does the specifidation impermissibly restrict competition?
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2. Is the specification the product of fraud, favoritism, improvidence
or corruption?

3. Is the specification consistent with the prudent use of public funds?

These are the only relevanr areas of judicial inguiry. Unless the facts or the argu-
ments are directed at one of these three issues, they are of no concern to the legal
analysis. For example, it is often contemplated that PLAs should be ruled illegal
because under these agreements a nopunion ¢ontracior's employees will be referred
from the unions and a bargaining representative will be imposed on the workers. This
contention means nothing to the legality of the bid specification unless it has refer-
ence| to one of these three inquiries.2! This is not to say that 2 number of the PLA-
specific issues do not bear on the resolution of these questions, but it is to say that
they do not constjtute an independent self-standing basis on which to urge a court to
overtumn a PLA specification.

The Impact of Project Labor Agreements on Competition. Couns interpreting the
effects of a bid specification on bidding comperition look first to determine if the
specification is “exclusionary.” That is, does it actually foreclose otherwise qualified
bidders from bidding ar all? If the specification does not exclude bidders, the court
deterfnines next whether the specification restrains competition to an impermissible
degree. A lesser standard of scrutiny is applied to nonexclusionary bid specifications,
Opponents claim PL As do both.

As a general proposition, any bid specification that excludes a class of bidders is
ful unless the exclusion is both “rational and essential to the public interest”
and can be justified on that basis.?? An example of a properly exclusionary specifica-
tion is where a product being sought is unique and only one or a very himited number
of manufacturers can satisfy the requirement. The fact that a specification may
restrict the qualified companies 1o a limited few will not render the specification
invalid if the test of “essentiality” is satisfied.?? For example, if a PLA were to state
that only unjon contractors, that is, contractors who ar the rime they submit their bid
are union, are eligible to bid, that specification would exclude nonupion contractors
from the procurement. The specification would be unlawful unless it was shown that
limiting the eligible bidders 1o union contractors was both rational and essential to
the public interest. Such a specification would be very difficult to justify, if it is pos-
sible at all.?*

blic sector PLAS are not, in any case, exclusionary. Every PLA negotiated in
the public sector today, allows any conuactor to bid regardless of its status as a union
or nopunion contractor, provided only that it agree to work under the terms of the
PLA Jt is, therefore, inaccurate to say that PLAs are exclusionary by their terms.
The facts are that large numbers of nonunion contractors are bidding on public works
projects covered by PLAs and are winning the work. They have also performed the
contracts under the PLA’s terms without incident and have come back for more.28

In the face of this evidence, the opponents have redefined the form of the
alleged “exclusion” and have so qualified it as to render it legally meaningless.
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Rather than claiming they have been precluded from bidding on the PLA-covered
projects, the opponents pow claim to have been “excluded” from performing the
work as nonunion contractors.2? Of course, every valid bid specification limits a con-~
tractor’s freedom in the execution of the work in some way, The opponents are only
protesting a requirement with which they are able to comply but which they do not
like. New York’s Court of Appeals affirmed the nonexclusionary effect of the PLA in
the Thruway Authority case and in the process spoke implicitly to the opponents’
new “exclusion.” The Court said, “The fact that certain nonunion contractors may be
disinclined 1o submit bids does not amount to the preclusion of competition we iden-
tified in Gerzof as violative of the competitive bidding mandate.”28

Necessanly then, the analysis of the competitive effects of PLAs must be made
under the lesser scrutiny applied 1o nonexclusionary specifications. The courts have
sidestepped any factval analysis of whether PLAs are in fact anticompetitive. Instead,
they have simply assumed that they are.?? There are few cases in which bidding
statistics have been presented to the court for consideration on this issue. In those
cases, the statistics show that under the PLAs the numbers of nonunion bidders are
significant and the absolute numbers of bidders reflect vigorous competition.3?
Therefore, it is likely that some courts have too readily reached the conclusion that a
PLA is anticompetitive when the evidence contradicts that as a universal effect.

Given the emphasis the competitive bidding laws place on this factor, however,
and the willingness of the courts to assume that they are anticompetitive, defenders of
PLAs in litigation and in the public eye are swimming against the current. Statistics
developing on the number of bidders and their diversity between union and nonunion
contractors on public projects where PLAs are being used should, over time, change
this ready assurnption by the courts. Fortunately, the assumption, however unproven,
is not faial to the ability of the public authorities to use PLAs when supported by the
factors that satisfy the remaining inquiries.

Accepting for purposes of argument that PLAs are anticompetiiive, they may stll
be lawful, because the degrec of resuriction is not so great as to reduce competition to
an unacceptable Jevel. In most states — with New Jersey as the notable, and so far
only, exception — the competitive bidding laws require only that bid specifications
“foster” or “'promote” honest competition. In most states this has not been interpreted
to require competition for competition’s sake. Only New Jersey’s competitive bidding
statute has been interpreted to require “maximum’ or “unfettered” competition.>!

Project Labor Agreements Do Not Result from or Confer Favoritism, Improvi-
dence, Fraud or Corruprion. The most frequently cited of the grounds for invalidat-
ing a PLA bid specification is that PLAs confer favoritism on the unions or the union
contractor bidders.3? Arguing that the decision by the public agency is the product of
union lobbying efforts, the opponents complain that the public officials do not make
the decision on objective grounds, but are instead “dispensing favors to the unions.”
The argument focuses on the wrong party. The usual application of this principle has
to do with favoring a single bidder over all others in fashioning a bid specification
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that only one bidder can satisfy.>? As framed by the opponents, the “favors” are dis-
pensed, if it is true that any favors have been given, to third parties — the unions —
who do not participate in the competition. In the usual PLA context, all bidders can
meet the specification.

That nonunion contractors may be Jess willing than union bidders to meet the
specifications, or, as they claim, they lose a competitive advaniage they normally
enjoy, is also not the proper concern of the competitive bidding laws. The competitive
bidding laws do not guarantee equality among bidders in their ability to perform, only
equality in the opportunity to bid.3* Union and nonunion contractors do have equal
opportunity to bid. Moreover, nonunion contractors in some PLAs have been given
an advantage over their union compctitors in being allowed to staff the craft work
force with a percentage or ratio of members of their usual cmployee complement and
union referrals, while union conuraciors are not granted the same entitlement.3?

The New York Court of Appeals answered the allegation of favoritism more
convincingly than the court did in Harms, focusing on the correct party in interest:

Importantly, the PLA cannot be said to promote favoritism or cronyism because the
PLA applies whether the successful bidder is a union or nonunion contractor and
discrimination against employees on the basis of union membership is prohibited,
The fact that certain nonunion coniractors may be disinterested to submit bids does
not amount 1o the preclusion of competition we identified in Gerzof as violative of
the competitive bidding mandate. 38 N.Y.2D at 71.

Unless a particular PLA is shown to have been clearly motivated by an attempt to cop-
fer advantage in the bidding process, challenges should not be successful on thesc
grounds. However strongly the opponents believe that the public agency decision is a
response to union overtures, they will ultimately find that the adoption of a PLA is
done with objective deliberation on the merits and an active insistence that the project
bidding opportonities be open to all.

Prudent Use of Public Funds. The courts have not settled on how the cost impact
of PLAs is to be evaluated. After the New York Court of Appeals’ strong reliance on
the cost savings predicted by the Authority’s consultant in Thruway Authority, the
challengers have urged the ¢couns to require an estimate of the PLA's financial impact
and to make a showing of savings the prerequisite for an agreement’s validity. While
a reasonable prediction of significant savings will all but immunize the agreement
from attack, there is no body of case law making such savings necessary to save a
PLA or any other specification from illegality.3°

The various statutory and judicial terms used to describe this component of the
competitive bidding principles speak only of avoiding the “waste” of funds and *“pro-
tecting the public fisc.”37 While the goal of the competitive bidding laws is to obtain
“the best work at the Jowest possible price,”33 there is no requirement that each spec-
ification affirmatively yave money to be lawful, The only the requirement is thart the
specifications not waste money. :
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Coutrary to the common perception of the Thruway Authority holding, the court
did not place uvltimate reliance on the estimated savings predicted to result from the
PLA. Rather, the court said:

.+ . in adopting a PLA the Authorily assessed specific project peeds and demon-
strated that a PLA was directly tied 1o competitive bidding poals. . . .

The Thruway Authority’s detailed focus on the public fisc — both cost savings and
uninicrrupted revenues — the demonsirated unique challenges posed by the size
and complexity of the project, and the cited labor history collectively supporst the
determination that this PLA was adopted in conformity with thc competitive bid-
ding statutes. 88 N.Y.2d at 71

In most instances the public officials can only make a reasonable estimate of the
economic benefits and that is all that can be expected or required. Numerous terms of
PLAs have been negotiated that do have a positive impact on costs, These cost sav-
ings, some of which are discussed below, can be both direct and tangible while others
are no less real but are very much dependent upon circumstances tied to the opera-
tion of the project.

Wage and Related Economic Terms, On public works, the prevailing wage
applied to both union and nonunion contraciors equalizes the wage rates and fringe
benefit components for both groups and eliminates the largest economic difference
that exists between them on private works projects. The remaining economic terms
(e.g., overtime, travel pay, shift differentials, show-up time) and other elements, such
as apprentices, holidays, starting times, and workweek definition, will vary in their
cconomic impact. Other provisions, such as the no-strike commitment, grievance
procedures, jurisdictional dispute procedures, and labor-management administrative
and safety committees are also economically beneficial to the project but an estimate
of their cost benefit 1s difficult to make.

In one area actual savings from the use of a PLA can be predicted. Many states
have adopied statutory provisions allowing parties to collective bargaining agree-
ments to negotiate a workers compensation ADR “carve-out” through which they can
bypass the state workers compensation system in favor of a negotiated evaluation,
treatment, and dispute resolution program for worker injuries and claims.>® By com-
bining the negotiated procedure with an owner-controlled insurance program, public
owners can realize direct and substantial savings in the preminm and treatment costs
and a significant part of the savings can be known in advance.

At the East Side Reservoir Project in southern California, the Meiropolitan Water
District of Southern California has been able to show the court that its project will
save $14-17 million in reduced premiums alone.*® Estimates of additional savings
total $20 to $35 million over the life of the project. These are savings, moreover, that
the MWD could not have achieved without a PLA, because the workers compensation’
carve-out 1s permissible only through the vehicle of a collective bargaining agree-
ment (California Labor Code §3201.5).
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Modifications to direct wage components have been negotiated in some PLAs,
As a general proposition, the application of the state or federal prevailing wage laws
(Davis-Bacon Act and state-enacted “Little Davis-Bacon™ Acts), equalizes the wage
and benefit components of wages for all contractors, union and nonunion. To address
the issue of wage stability over the life of the project, there are at Jeast two PLAs that
conform local union wage terms to the operation of the prevailing wage law so that
wage rates set at the outset of a particular contractor’s contract by the prevailing
wage law are frozen for the life of that contract.*! In one other PLA, a freeze ar the
current prevailing rate has been negotiated with annuval adjustments upward to the
then prevailing wage, if it is modified during the year.%2

Apart from wage modifications, there are numerous c¢xamples of other compen-
sation terms, such as the reduction of overtime premiums where the local terms
would otherwise specify double time, standardized shift premiums, elimination of
ravel or subsistence and arrangements for foor 10—hour day workweeks. These mod-
ifications are necessarily project-specific and a function of the unions’ responsiveness
to the public agency’s expressed needs. The modifictions made illustrate, however,
that the union negotiators have been open to addressing virtually any issue where the
interests of the public can be satisfied consistent with the effective representation of
their workers.

Equally important to the full evaluation of the PLA potential is the considera-
tion of the indirect economic benefits PLAs provide in terms of stability, the supply
of skilled labor, and the creation of a system for management of the project’s labor
relations functions, These savings are more difficult to quantify in advance of a pro-
ject, but they are real and their potential is obvious if thc labor market and labor-
management climate is examined.

Stability. One of the most significant benefits that a PLA offers is the assurance
of stability; that js, that there will be no strikes or disruptions of the project in any
form. In modern PL As that commitment is backed by a provision for expedited arbi-
tration to produce a court-enforceable order even in cases where a court would not
otherwise issue an injunction. The procedure in some agreements even permits the
arbitrator to impose liquidated damages of $10,000 per shift, payable to the owner/
public agency, if the violating union does not return to work at the beginning of the
next regularly scheduled shift.

Open-shop representatives, with some support from the judiciary, argue that
imposing a PLA to cobtain the unjons” commitment not to strike is rewarding the party
threatening to strike, and, as one court has said, that “smacks of capitulation to exior-
tion.”*? Other courts have minimized the value of stability and its contribution to the
timely completion of the project with the notion that all public owners want to com-
plete their projects on time and, therefore, crediting the effect of the PLA for this
purpose would amount to the wholesale approval of PLAs. %4

This is yet another tnstance where opponents and proponents of PLA's must
agree on the operative legal principles. Like it or not, the right to strike is deeply
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rooted in the national fabric of our labor laws. The legality of strikes has been
carefully and, indeed, liberally defined to permit lawful and expansive use of this eco-
nomic weapon. The Supreme Court has said that the strike is “part and parcel” of the
collective bargaining process.4® Federal and state anti-injunction laws form solid bar-
riers 1o court-ordered relief from lawful strikes.46

It cannot be denied that unions have wide latitude, with or without any prior
threat, to strike or 1o conduct other forms of economic action, A public official who
does not take that possibility into account is not serving the best interests of the pub-
lic. He or she does nor have to decide every time that this factor tips the scales in
favor of using a PLA, but the failure to weigh its potential and to evaluate the labor-
management climate in the region would be irresponsible. The public official should
no more ignore the possibility of a strike or picketing than it should ignore the sejf-
fulfilling prophecies of the ABC that if a PLA is adopted its members will not bid on
the project or that adoption of a PLA will give rise to the cost of litigation, litigation
that ABC itself will bring. Would the opponents also urge a court to ignore these
threats as “extortion”? |

|

The opponents urgJ rejection of a PLA’s assurance of stability as a factor saying,
for example, that “the contracting officer cannot simply assume that the NLRB and
the larger web of relationships between and among labor organizations and employ-
ees will fail the [public agency].”#7 No public official should be reassured by this
statement. The NLRB offers no ¢ffective remedy: separate gates are at best an inef-
fective band-2id that do not in any case end the picketing. They certainly do not com-
pare with the effective and real remedy that modern public sector PLAs (including
the model agreement recently approved by the AFL-CIO’s Building Trades Depart-
ment) provide. Whatever the “larger web” of labor management relationships is, in
the end it is probably the no-strike clauses of local agreements. When a strike over
contract renewal occurs, or when a union pickets against or boycotts a nonunion con-
tractor, the “larger web” evaporates and there are no restrainis or remedies for the
public project. In e¢ontrast, where a PLA is in place, 2 local bargaining strike will not
be conducied against the project or its contractors, even those who are being struck
elsewhere.*® Even if identical no-strike clauses were replicated in each of the indi-
vidual local agreements, those individual clauses would not give the same rights and
remedies that are available under a PLA.

The courts that have offhandedly dismissed this issue have jumped to a conclu-
sion that ignores the real issue in favor of an emotional reaction to unions and strikes.
Courts cannot ignore this vital reason for considering PLAs where the labor climate
warrants.

Supply of Skilled Workers. Large sophisticated projects require large numbers of
qualified craftsmen to perform the work. We are at a time when the numbers of
skilled construction workers are dangerously low. The greatest resource continues to
be the union apprenticeship programs and hiring halls. Nonunion contracior groups
claim they have well-trained work forces and that they have an increasing pumber of
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apprenticeship programs. There simply is no basis to claim that the numbers of par-
ticipants in nonunion training programs or the extent of their training begins to equal
those of the unions.

A second claim by the nonunion contractors is that they deploy their workers so
that they maintain a Jower ratio of skilled to unskilled workers and, therefore, need
fewer skilled employees. A corollary 10 that argument is that the ratio permits lower
costs because the unskilled workers are lower paid. Whatever that ratio might mean
on a private project, it does not hold true on public projecis where all employees
must be paid at the prevailing journcyman rate unless they are indentured in an
approved apprenticeship program. Because the nonunion contractors tend to have
few if any approved apprenticeship programs, they must pay their unskilled Jabor at
full journeyman rates adding costs to their method of deployment. Operaling under a
PLA however, nonunion coniractors who typically do not have access to lower cost
apprentices on public works projects are able to draw from the union apprentice pro-
grams and pay the lower approved apprentice rates.

This factor relaies to both quality and safety. The better skilled the worker —
whether he or she is union or nonunion — the safer that employee will work and the
better the quality of the work. Whether nonunion or union contractors are safest as a
class is not susceptible to a generalized conclusion. Too many factors can affect the
answer, such as the auitnde of the contractor management, the nature of the work,
and, as noted, the skill levels of the work force. To say, however, that there is no basis
to conclude that a PLA ¢an have any effect on safety is not to acknowledge the ability
of the negotiating parties to address the issue and 1o commit both labor and manage-
ment to a structure for safe work practices and training regimens that can have a pos-
itive impact on safety.

IV. Conclusion j

In the fight over‘ PLAs the application of the competitive bidding law principles
quickly shifts to political arguments. What really fuels the conflict are other senti-

‘ments and biases about the perceived good and evil of unions. Underneath the claims

of preclusion from work opportunities or the alleged disadvantage to the raxpayers or
the alleged discrimination against the workers is the bedrock resolve the nonunion
conrractors have against entering into any union relationship, however limited, even
at the expense of foregoing the work.

Boston Harbor eliminated federal precmprion as the stealth weapon that could
have doomed all public sector PLAs. As the courts increasingly and sensibly apply a
case-by-case analysis to these challenges, ABC’s national campaign to foil public
sector PLAs wherever they exist becomes a state-by-state, agreement-by-agreement
war of attrition. If pelitical pressures fail to persuade the public agency to abandon
its consideration of PLAs, the agency is quickly presented with the cost of defending
against a litigation challenge to its decision.
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There 1s nothing inberently wrong with PLAs in the public sector. They were
around long before Boston Harbor made them fashionable. They have a well-estab-
lished place in the law and in the effective performance of the projects to which they
have been applied. They have a purpose that is neither universally good nor bad but,
from this vamiage point, they have served more projects well than poorly. Public
authorities can rationally evaluate their benefits and where there are clear abuses, the
competitive bidding laws will provide effective remedies. Lawsuits dixected at every
instance where a PLA is adopted serve only to deter the public agencies for reasons
grounded in the cost of vexatious litigation, not the merits. The use of legal process
should be saved for the bona fide abuses of the competitive bidding laws and not
become the vehicle for waging a campaign rooted in the wholesale elimination of
public sector PLAS.
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Agrccment, should it be designated the successiul bidder. Daily Labor Report (BNA) No, 100,
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